PERPETUITIES AND ACCUMULATIONS

This note will address the following:

· Current Rule Against Perpetuities in England & Wales

· Perpetuities under current Scots Law
· Perpetuities under current Northern Irish Law
· Current Law on Accumulations of Income in England & Wales

· Current Scots Law on Accumulations of Income
· Current Northern Irish Law on Accumulations of Income
· The effect of the Perpetuities and Accumulations Act 2009 in England & Wales on wills and trusts generally

· Required trust wording changes as a result of the 2009 Act
· Proposals for reform of Perpetuities and Accumulation of Income in Scotland

· Proposals for reform of Perpetuities and Accumulation of Income in Northern Ireland
Current Rule Against Perpetuities in England & Wales

Under the rule against perpetuities, future interests must be certain to vest within a defined period of time, the perpetuity period.  If the interest is a gift to a class of beneficiaries, the shares of all the members of the class must vest within the perpetuity period.
Under current law, the perpetuity period may be:

· A fixed period of up to 80 years

· The common law period i.e. the lifetime of certain individuals living when the trust is created plus 21 years

Subject to the ‘wait and see rule’, interests that do not satisfy the rule against perpetuities when they are created are void.  Those which may vest within the perpetuity period will be valid until it becomes certain the interest will not vest within the period.

Perpetuities under Current Scots Law

There is no specific rule against perpetuities in Scots Law.  However, there are various grounds on which a court can reduce a long-term or perpetual settlement at common law.  The three main grounds are unintelligibility, impracticality and unreasonableness (which equally are grounds applicable to all trusts, not just long-term ones).  Therefore, subject to the court’s jurisdiction to strike down certain trusts on those grounds, there are no other constraints on the making of future gifts or the creation of perpetual private trusts in Scots law.  There are restrictions on accumulations of income but these will be discussed later in this note.  In addition, there is a rule prohibiting the creation of a liferent in favour of a person who is not in life or in utero at the time.
  Any attempt to create such an interest will result in conferring an absolute interest on the first such beneficiary when that beneficiary reaches full age instead.
This Scottish rule restricting successive liferents is seen as fulfilling a function corresponding broadly to that of the rule against perpetuities.
Perpetuities under current Northern Irish Law

The Perpetuities and Accumulations Act 1964 did not extend to Northern Ireland.  However, the Perpetuities (Northern Ireland) Act 1966 enacted provisions in line with those of the 1964 Act.  The perpetuity period is therefore a fixed period of up to 80 years.  In addition, there may be residual common law periods that were not affected by the 1966 Act.  This should be confirmed with Northern Irish lawyers if felt to be significant.
Current Law on Accumulations of Income in England & Wales

The rule against excessive accumulations requires trusts that allow trustees to accumulate income to restrict that accumulation to one of six permitted periods
:

1. 21 years from the creation of the trust

2. the minority of a person living when the trust was created

3. the life of the settlor

4. 21 years from the death of the settlor

5. the minority of a person living at the death of the settlor

6. the minority of a person who would be entitled to the income if of full age

Trustees may, in addition, be able to accumulate income for a minor beneficiary under s31 of the Trustee Act 1925.
Current Scots Law on Accumulation of Income 

The current rule restricting accumulation of income is contained in s5 of the Trusts (Scotland) Act 1961 as read with s6 of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1966.  As a result there are six permitted periods of accumulation and to the extent that any other direction is given in the trust deed, that direction shall be void.  Any income accumulated beyond the permitted period in accordance with such a void direction shall be paid to the person or persons who would have been entitled to receive it if the accumulation had not been directed.
The six permitted periods of accumulation are:

1. the life of the grantor
2. a term of 21 years from the death of the grantor
3. the duration of the minority or respective minorities of any person or persons living in utero at the death of the grantor
4. the duration of any person or persons who, under the terms of the will, settlement or other disposition directing the accumulation, would for the time being, if of full age, be entitled to the income directed to be accumulated
5. a term of 21 years from the date of the making of the settlement or other disposition
6. the duration of the minority or respective minorities of any person or persons living or in utero at the date of the making of the settlement or other disposition
These are slightly different to those periods permitted in England & Wales.

Accumulation of Income in Northern Ireland

The Accumulations Act 1800 which was enacted in England and Wales to introduce specific accumulation periods did not extend to Northern Ireland.  However, the Accumulations Act 1892 (essentially an amending Act) extended to and continues to apply in Northern Ireland (as it does in Scotland but which has been appealed in England and Wales). The 1892 Act specifies that a direction to accumulate income "for the purchase of land only" is valid solely if restricted to the minority, or respective minorities, of any person(s) who would, if of full age, be entitled to the income.   No other specific rule against excessive accumulations was ever enacted in Northern Ireland.  Accumulations are therefore governed by the perpetuity period.  
Trustees may, in addition, be able to accumulate income for a minor beneficiary under s32 of the Trustee Act (Northern Ireland) 1958.

This position should be confirmed with Northern Irish lawyers if felt to be significant.
The effect on wills and trusts generally of the Perpetuities and Accumulations Act 2009 in England & Wales

When the 2009 Act, which extends only to England and Wales, comes into force on 6 April 2010, it will affect all new wills and trusts.  Specifically, it will apply to:
· lifetime trusts executed on or after 6 April 2010

· wills and codicils that are executed on or after 6 April 2010 

· certain interests created by powers of appointment

All new trusts created after 6 April 2010 will have a 125 year perpetuity period, even if the trust deed specifies a different perpetuity period.  The period will begin on the date the trust is created.  s164 of the 1925 Act and s13 of the 1964 Act are both repealed.  s31 of the Trustee Act 1925 remains in force.
The 2009 Act will affect an existing trust which has a common law perpetuity period (see above) specified in the trust deed and the trustees have difficulty in establishing when the perpetuity period ends.  In such a case, the 2009 Act will allow the trustees to make an irrevocable deed replacing the common law period with a 100 year fixed period.
s13 of the 2009 Act abolishes the statutory provisions restricting accumulations of income for new non-charitable trusts.  However, the abolition of the statutory restrictions will not prevent settlors from restricting accumulation in new Wills and trusts if they wish and will not override restrictions in existing Wills and trusts.
Required trust wording changes as a result of the 2009 Act (DGP, LP, GP and GPMF)
· Discounted Gift Plan (DGP)
The DGP can be governed by English Law or by Northern Irish Law.

1. Perpetuity Period

The current Absolute Onshore and Offshore trust deeds do not contain a definition of Perpetuity Period.  Given the legal sign-offs obtained, it is assumed that no such definition is required.

The current Flexible Onshore, Flexible Offshore, Discretionary Onshore and Offshore trust deeds all contain the following definition of Perpetuity Period: 
Perpetuity Period means the period of seventy-nine years starting on the Date of Trust in Part A
It is suggested that the definition should be changed to read:

Perpetuity Period means 
(a) the period of seventy-nine years starting on the Date of Trust in Part A where Northern Irish law applies to this Trust or 

(b) the period ending on the day before the 125th anniversary of the Date of Trust in Part A where English law applies to this Trust
2. Accumulation of Income
Absolute Onshore and Offshore – there is no definition of Accumulation Period and no mention of the power of the Trustees to accumulate income in the trust deed.  Given the legal sign-offs obtained, it is assumed no such definition or provisions are required.
Flexible Onshore and Offshore – these contain the following definition of Accumulation Period.  
Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust
It is suggested that this should be amended to read as follows:

Accumulation Period means the Perpetuity Period.
As an alternative, as the defined term Accumulation Period does not appear other than in the definitions section of the trust deed, it may be that the definition can be deleted entirely.  Given the legal sign offs obtained, it is assumed that these trust deed should not contain further provisions on accumulation of income.
Discretionary Onshore and Offshore – these contain the following definition of Accumulation Period.  

Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust
It is suggested that this should be amended to read as follows:

Accumulation Period means the Perpetuity Period
In addition, Clause 4.4 refers to Accumulation Period.  However, no amendments are required to this clause as under both Northern Irish law and English Law, income can now be accumulated during the Perpetuity Period.  
· Loan Plan (LP)
The LP can be governed by English Law, Scots Law or Northern Irish Law.

1. Perpetuity Period

The current Absolute Onshore and Offshore do not contain a definition of Perpetuity Period.  Given the legal sign-offs obtained, it is assumed no such definition is required.

The current Flexible Onshore, Flexible Offshore, Discretionary Onshore and Discretionary Offshore trust deeds all contain the following definition of Perpetuity Period:
Perpetuity Period means when the trust is governed by the Law of England and Wales or Northern Ireland the period of seventy nine years starting on the Date of Trust in Part A
It is suggested that the definition should be changed to read:

Perpetuity Period means 

(c) the period of seventy-nine years starting on the Date of Trust in Part A where Northern Irish law applies to this Trust or 

(d) the period ending on the day before the 125th anniversary of the Date of Trust in Part A where English law applies to this Trust

Given that the current versions have Scots law sign-off, it is assumed that no reference requires to be made in the trust deed to the fact that there is no rule against perpetuities in Scots law.
2. Accumulation period
Absolute Onshore and Offshore – there is no definition of Accumulation Period and no mention of the power of the Trustees to accumulate income in the trust deeds.  Given that the trust deeds have received legal sign-off it is assumed that the Absolute trust deeds should not contain provisions about the accumulation of income.
Flexible Onshore and Offshore – these contain the following definition of Accumulation Period.  
Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust
It is suggested that this should be amended to read as follows:

Accumulation Period means

(a) the Perpetuity Period where Northern Irish law or English law applies to this Trust

(b) the period of twenty-one years beginning with the date of this Trust where Scots law applies to this Trust 

As an alternative, as the defined term Accumulation Period does not appear other than in the definitions section of the trust deed, it may be that the definition can be deleted entirely.  Given that the trust deeds have obtained legal sign off it is assumed that these trust deeds should not contain further provisions on accumulation of income.
Discretionary Onshore and Offshore – these trust deeds contain the following definition of Accumulation Period.
Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust
It is suggested that this should be amended to read as follows:

Accumulation Period means

(a) the Perpetuity Period where Northern Irish law or English law applies to this Trust

(b) the period of twenty-one years beginning with the date of this Trust where Scots law applies to this Trust 

In addition, Clause 4.4 refers to Accumulation Period.  However, no amendments are required to this clause as under both Northern Irish law and English Law, income can now be accumulated during the Perpetuity Period and in Scotland the current restrictions continue to apply.  
· Gift Plan (GP)

The GP and Gift Plan Mutual Funds (GPMF) can be governed by English Law, Scots Law or Northern Irish Law.
1.
Perpetuity Period

The Absolute Onshore and Offshore trust deeds do not contain a definition of Perpetuity Period.  Given the legal sign-offs obtained, it is assumed that no such definition is required.

The Flexible Onshore, Flexible Offshore, Discretionary Onshore and Discretionary Offshore trust deeds for GP and the Flexible, Flexible Re-Registered, Discretionary and Discretionary Re-Registered for GPMF all contain the following definition of Perpetuity Period:

Perpetuity Period means when the trust is governed by the Law of England and Wales or Northern Ireland the period of seventy-nine years starting on the Date of Trust in Part A

It is suggested that the definition should be changed to read:

Perpetuity Period means 

(a) the period of seventy-nine years starting on the Date of Trust in Part A where Northern Irish law applies to this Trust or 

(b) the period ending on the day before the 125th anniversary of the Date of Trust in Part A where English law applies to this Trust
Given the legal sign-offs obtained it is assumed that there is no need to make any reference in the trust deed to the fact that there is no rule against perpetuities in Scots law.
2.
Accumulation of Income
Absolute Onshore and Offshore (GP & GPMF) – these trust deeds do not contain a definition of Accumulation Period or any provisions in relation to the power to accumulate of income.  Given the legal sign-offs obtained, it is assumed that no such definition or provisions are required.
Flexible Onshore and Offshore (GP & GPMF) – these trust deeds contain the following definition of Accumulation Period.
Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust.

It is suggested that this should be amended to read as follows:

Accumulation Period means

(a) the Perpetuity Period where Northern Irish law or English law applies to this Trust

(b) the period of twenty-one years beginning with the date of this Trust where Scots law applies to this Trust 

As an alternative, as the defined term Accumulation Period does not appear other than in the definitions section of the trust deed, it may be that the definition can be deleted entirely.  Given that the trust deeds have obtained legal sign off it is assumed that they should not contain further provisions on accumulation of income.
Discretionary Onshore and Offshore (GP & GPMF) – these trust deeds contain the following definition of Accumulation Period

Accumulation Period means the period of twenty-one years beginning with the date of this Trust or the Perpetuity Period where Northern Irish law applies to this Trust
It is suggested that this should be amended to read as follows:

Accumulation Period means

(a) the Perpetuity Period where Northern Irish law or English law applies to this Trust

(b) the period of twenty-one years beginning with the date of this Trust where Scots law applies to this Trust 

In addition, Clause 4.4 refers to Accumulation Period.  However, no amendments are required to this clause as under both Northern Irish law and English Law, income can now be accumulated during the Perpetuity Period and in Scotland the current restrictions continue to apply.  
Proposals for reform of Perpetuities, Successive Liferents and Accumulation of Income in Scotland
The Scottish Law Commission published Discussion Paper 142 on Accumulation of Income and Lifetime of Private Trusts on 7 January 2010.
The Commission proposes that there should be no restriction on the life of trust purposes or the vesting of trust property by any period fixed by law.  Instead, the Commission proposes that the Court of Session would have power to alter trust purposes to the extent that such alteration is clearly expedient in order to take account of any material changes in circumstances that have occurred since the trust was created.

The Commission also proposes that the existing rules restricting accumulations and successive liferents should be abolished.

The closing date for responses is 9 April 2010.
Proposals for reform of Perpetuities and Accumulation of Income in Northern Ireland

The Northern Ireland Law Commission published a Consultation Paper in June 2009.  In this paper, the Law Commission states:
· in relation to accumulations of income - no special accumulation rule should be enacted and the Accumulations Act 1892 should be repealed

· in relation to perpetuities – the rule against perpetuities should be abolished but that if the conclusion is ultimately reached that the rule against perpetuities should be retained rather than abolished altogether, the Commission takes the view that it should be reformed as implemented by the 2009 Act in England and Wales.
The closing date for responses to the Consultation was 18 September 2009.  Nothing further has been published to date.
� Perpetuities and Accumulations Act 1964 s1


� Law Reform (Miscellaneous Provisions) (Scotland) Act 1968 s18


� Law of Property Act 1925 s164 and Perpetuities and Accumulations Act 1964 s13





